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his legal remedy, as is that of the vendee. The growth of this 
erroneous doctrine has probably been greatly facilitated by the fact 
that those facts which produce a lack of adequate legal remedy for 
the vendee usually (but not necessarily) produce the same status 
for the vendor. Moreover, the most carefully considered cases in 
this country expressly repudiate the proposition. 18 It has been sug- 
gested that these decisions are the result of statutes restricting the 
jurisdiction of courts of equity to grant specific performance to 
cases in which there was no adequate legal remedy ; 1T but it would 
seem that such statutes are merely declaratory of the rule as it 
existed in this country prior to the statutes. 18 It is true that in 
England the rule that where one party is entitled to specific perform- 
ance that remedy will be granted in favor of the other, "since the 
remedy in equity must be mutual," is apparently so well established 
that as early as 1822 the courts would not deign to discuss it or to 
cite authorities to support it. 19 It was probably arbitrarily estab- 
lished in the early period of the history of the equity jurisprudence 
of that country, and the courts of chancery having once obtained 
jurisdiction on that ground have retained it. 20 But it is believed 
that this rule is not founded upon any reasons of abstract right and 
justice and cannot be supported on principle, and, further, that it 
has never been adopted by our courts and has no place in the 
equity jurisprudence of this country. 

Application of Webb-Kenyon Law to Interstate Shipments 
op Intoxicating Liquors. — Laws for the prohibition of the sale 
of intoxicating liquors have been enacted in most of the states, 
some in the form of state wide prohibition and others in the form 
of local option laws. The use and sale of intoxicating liquors 
being contrary to morals and detrimental to the interest of society, 
the power of the states to subject them to the exercise of the police 
power is unquestionable. But in the exercise of such power the 
states could only regulate the intrastate traffic and not the inter- 
state traffic thereof, for to do so would be in violation of the com- 
merce clause of the Federal Constitution. 1 

Under the laws of interstate commerce, the police power of a 
state cannot affect such class of shipments until the original pack- 
ages have been broken. 2 To relieve this situation Congress passed 
in 1890 a law known as the Wilson Act. 3 This act in its wording 
subjected interstate shipments of intoxicating liquors to the police 
power of the states immediately upon the arrival in such state, but 
the Supreme Court has construed this to mean that they are not sub- 

" Jones v. Newhall, supra; Eckstein v. Downing, supra. 

"Pom. Spec Perf. (2 ed.), § 6, note 1. 

" See authorities cited in note 7, supra. 

"See Withy v. Cottle, supra; Adderley v. Dixon, supra. 

"See Jones v. Newhall, supra. 

1 U. S. Const. Art. 1. § 8. 

* Leisy v. Hardin, 135 U. S. 100. 

' 26 Stat, at L. 313, chap. 728, Comp. Stat. (1913), § 3177. 
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ject to the police power until arrival at their destination and delivery 
to the consignee. 4 Because of such decision the apparent purpose of 
the act was rendered ineffective except in so far as allowing the 
state to deal with them whether the packages were broken or un- 
broken. The constitutionality of this act was attacked on the 
ground that it was a delegation to the States of the power of Con- 
gress to regulate interstate commerce, but the Supreme Court in 
the case of In Re Rahrcr "' upheld the act. 

After the enactment of the Wilson Act, there arose in the states 
the question of the applicability of the previously enacted state stat- 
utes to interstate commerce. The result of the decisions is to the 
effect that if the wording of the statute is comprehensive enough 
to include both interstate and intrastate commerce then such statute 
will apply equally to interstate shipments without re-enactment. 6 

As the Wilson Act substantially failed in its purpose, Congress 
enacted in 1913 what is known as the Webb-Kenyon Law, 7 to sup- 
ply the deficiencies in the former act. The substance of this enact- 
ment is to the effect that intoxicating liquors of any kind shipped by 
any means from one state or territory to another intended by any 
person interested therein to be received, possessed, sold, or in any 
manner used, either in the original package or otherwise, in violation 
of any law of such state or territory, is prohibited. Whatever may 
have been the motive animating Congress in the enactment of this 
law, from its unambiguous expression only that use of liquor which 
state laws may and do declare unlawful, can be affected by the 
Webb-Kenyon Act. It does not enable state legislation to make 
inter-state transactions illegal where it cannot make intra-state trans- 
actions so; Congress has only waived its supervision of interstate 
liquor traffic and allowed the states to exercise the same police 
power over these shipments as over those within the state. In the 
recent case of Adams Express Co. v. Kentucky, 35 Sup. Ct. 
824, in which an express company was indicted for transporting 
intoxicating liquor which was intended for the personal use of the 
consignee from one state into local option territory of another state, 
it was held the Webb-Kenyon Law was inapplicable. Upon the 
hearing of the case in the Court of Appeals of Kentucky it was 
decided that there was no law in that state to prevent the possession 
&i liquor for one's personal use. 8 The basis of the decision by the 
Supreme Court of the United States was -that the Webb-Kenyon 
■Law did not apply because the liquor involved in the case was not 
to be used or possessed in violation of any law of that state as laid 
down in the highest court of such state. 

The Kentucky case turns the issue to the legality of the possession 
of intoxicating liquors for one's own use. Upon the basis that 

* Rhodes v. Iowa, 170 U. S. 412. 
' 140 U. S. 545. 

' Tinker v. State, 90 Ala. 638, 8 So. 814; In re Spickler, 43 Fed. 653, -10 
L. R. A. 446; In re Rahrer, supra. 

1 37 Stat, at L. 699. chap. 90, Comp. Stat. (1913), § 8739. 

* 154 Ky. 462, 157 S. W. 908, 48 L. R. A. (N. S.) 342. 
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liquor is property and that a statute prohibiting its personal use is a 
deprivation of such without due process of law and is an abridgment 
of the privileges and immunities of a citizen without legal justifi- 
cation, such laws prohibiting the personal use of liquor are generally 
held unconstitutional. And it has been held by a Federal Court 
that the transportation from one state to another of liquor intended 
for the consignee's personal use was not prevented by the Webb- 
Kenyon Law even though the law of such state was that a permit 
must first be obtained for that purpose. 10 

Conceding that the doctrine that liquor possessed for the per- 
sonal use of the consignee is not illegal and that the Webb-Kenyon 
Law does not, therefore, apply, the desired effect of the Webb- 
Kenyon Law seems not to have been accomplished. If only the 
sale of intoxicating liquors is in violation of the laws of the receiv- 
ing state, then the Webb-Kenyon Law has accomplished no more 
than the Wilson Act, as it is well settled that a state can punish 
under either of these laws for a sale in contravention of its laws. 11 

Another notable instance of the proper application of the Webb- 
Kenvon Law has been set forth by the Delaware court in the case 
of Van Winkle v. State. 12 A state statute prohibited, with certain 
exceptions, anyone to bring or have brought into that state more 
than one gallon of intoxicating liquor within twenty- four hours, 
regardless of the purpose for which such liquor was intended. A 
shipment exceeding that amount was made, the liquor involved 
being intended for the consignee's personal use. It was held, that 
the state law was an invalid abridgment of constitutional privileges 
as the purpose was lawful and that consequently the Webb-Kenyon 
Law prohibiting shipments to be used in violation of law did not 
apply. 

In the Mississippi case of American Exp. Co. v. Beer, 13 the facts 
were identical with those in the Van Winkle case, and yet since the 
state law declaring the shipment of more than a gallon, though for 
personal use, was held valid, it was held that the Webb-Kenyon 
Law did apply. 

In the two last mentioned cases, there were statutes in both states 
prohibiting the possession of liquor in excess of a certain amount 
for any purpose, so, the active operation of the Webb-Kenyon Law 
depended upon the validity of these state statutes. In Delaware the 
statute was held unconstitutional and whether such holding was 
right or wrong, until it is reversed the Webb Act becomes thereby 
inactive. The Mississippi court declaring the state statute valid 

* Palmer v. Southern Exp. Co., 129 Tenn. 116, 165 S. W. 236; Com- 
monwealth v. Campbell. 133 Ky. 50, 117 S. W. 383. 42 L. R. A. (N. S.) 
172, 19 Ann. Cas. 163; State v. Williams. 14fi N. C. «18, 61 S. E. 61. 17 
L. R. A. (N. S.) 299, 14 Ann. Cas. 563; Eidge v Bessemer, 164 Ala. 
599. 51 South. 246. 

" Theo. Hamm Brew. Co. v. Chicago, etc., R. Co., 215 Fed. 672. 

" Southern Exp. Co. v. State (Ala.), 66 South. 115; State v. Grier 
(Dela.), 88 Atl. 579. 

"91 Atl. 385. u 65 South. 575. 
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and so, the mere shipment of the specified amount of liquor for 
any purpose, unlawful, made it a proper case for the operation of 
the Federal Act. In view of the diverse decisions upon the state 
statutes, it is submitted that both cases are correct and that the 
true construction of the Webb-Kenyon Act has been consistently 
applied. 

From the decisions of the cases it would seem that the construc- 
tion of this statute has been uniform, though it has been of no 
effect in some cases where it has been sought to be invoked, due to 
the state laws. The United States Supreme Court in the Ken- 
tucky case has settled the matter in accord with the other cases 
and so its future activity and effectiveness must depend upon the 
state laws upon such points as the legality of possessing liquor for 
one's personal use. 

Liability for Refusal to Sell Goods as Affected by the 
Clayton Act. — A review of the decisions relating to this subject 
reveals no little confusion, which is no doubt due to the fact that 
Congress is still passing new laws on the subject and that this 
branch of the law is still in a period of development. The scope 
of this note is limited to a discussion of two types of so-called price 
fixing or discrimination, and their legality or illegality as respects 
the Sherman Anti-Trust Act x and the recent Clayton Act 2 which 
was passed in order to supplement the earlier Sherman Act on 
the subject of Trusts and Monopolies. 

At common law a single manufacturer might sell his goods to 
whomsoever he pleased and had an inherent right to refuse busi- 
ness, particularly when not dealing in a necessity of life or render- 
ing a public or quasi-public service. 3 But it is unlawful at com- 
mon law for a combination of dealers to refuse to sell to those 
who will not maintain certain prices for the resale of the goods 
and a right of action is given to the party injured by such refusal. 4 
And a like distinction between individual and combined action pre- 
vails in the majority of cases on the subject under the modern 
anti-trust laws. As was said in one case, "One may do in fixing 
and enforcing prices, and in exacting tribute from the people and 
in restraining interstate commerce, what two or more cannot do 
in pursuance of an agreement or combination." 5 

In the recent case of Great Atlantic & Pacific Tea Co. v. Cream 

1 Act July 2, 1890, c. 647, 26 Stat. 209. 

* Act Oct. 15, 1914, c. 321, 38 Stat. 730. 

* See O'Halloram v. American Sea Green State Co., 207 Fed. 187, 
190, 191, where it is said, "Each and every individual or corporation 
engaged in the production of an article, may, of course, hx the terms 
on which he will sell, provided he violates no law in so doing * * * 
but when all, or substantially, producers and dealers combine to fix 
prices and control sales, as well as production, the interests of the 
public are at once threatened and necessarily injured." 

* Brown v. Jacobs Pharmacy Co., 115 Ga. 429, 41 S. E. 553, 57 L. 
R. A. 547. 90 Am. St. Rep. 126. 

5 Ray, District Judge, Bobbs-Merrill Co. v. Straus, 139 Fed. 155, 191. 



